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even though public records revealed that house was legal only for single occu-
pancy; buyers’ reliance was reasonable under circumstances).

If Mrs. Syester was not reasonable in relying on representations that she 
had the ability to become a professional dancer, then what could justify the 
jury verdict and appellate decision in her favor? The case may have involved 
enough instances of clear fraud, such as the selling of the “Gold Star” lessons 
that the instructor had no qualifications to teach, to warrant the decision in 
Mrs. Syester’s favor. Or perhaps the outcome suggests that the common law is 
in fact imbued with principles of morality and the need to protect those per-
ceived as vulnerable. See also Bennett v. Bailey, 597 S.W.2d 532 (Tex. Civ. App. 
1980) (upholding award of $78,000 in treble damages to widow under state 
consumer protection law after dance studio engaged in deceptive practices in 
selling her almost $30,000 in dance lessons). For further discussion of Syester 
and other similar cases, see M. Cathleen Kaveny, Between Example and Doc-
trine: Contract Law and Common Morality, 33 Journal of Religious Ethics 669 
(2005); Debora L. Threedy, Dancing around Gender: Lessons from Arthur 
Murray on Gender and Contracts, 45 Wake Forest L. Rev. 749 (2010).

5. Ethical limits on attorney’s direct contact with opposing party. In an effort to 
get Ms. Syester to sign the releases, the defendants persuaded her to discharge 
her attorney. At the time the defendants were also represented by counsel. 
Under the Model Rules of Professional Conduct, it is improper for a lawyer to 
“communicate about the subject of the representation with a person the lawyer 
knows to be represented by another lawyer in the matter, unless the lawyer has 
the consent of the other lawyer or is authorized to do so by law or court order.” 
Model Rules of Professional Conduct, Rule 4.2. What is the purpose of this 
rule? Did the defendants’ lawyer violate the rule?

Hill v. Jones
Arizona Court of Appeals
151 Ariz. 81, 725 P.2d 1115 (1986), review denied
(Oct. 1, 1986)

Meyerson, Judge.
Must the seller of a residence disclose to the buyer facts pertaining to 

past termite infestation? This is the primary question presented in this appeal. 
Plaintiffs Warren G. Hill and Gloria R. Hill (buyers) filed suit to rescind an 
agreement to purchase a residence. Buyers alleged that Ora G. Jones and Bar-
bara R. Jones (sellers) had made misrepresentations concerning termite dam-
age in the residence and had failed to disclose to them the existence of the 
damage and history of termite infestation in the residence. The trial court 
dismissed the claim for misrepresentation based upon a so-called integration 
clause in the parties’ agreement.

Sellers then sought summary judgment on the “concealment” claim argu-
ing that they had no duty to disclose information pertaining to termite infes-
tation and that even if they did, the record failed to show all of the elements 
necessary for fraudulent concealment. The trial court granted summary judg-
ment, finding that there was “no genuinely disputed issue of material fact 
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and that the law favors the . . . defendants.” The trial court awarded sellers 
$1,000.00 in attorney’s fees. Buyers have appealed from the judgment and sell-
ers have cross-appealed from the trial court’s ruling on attorney’s fees.

I. Facts

In 1982, buyers entered into an agreement to purchase sellers’ residence 
for $72,000. The agreement was entered after buyers made several visits to the 
home. The purchase agreement provided that sellers were to pay for and place 
in escrow a termite inspection report stating that the property was free from evi-
dence of termite infestation. Escrow was scheduled to close two months later.

One of the central features of the house is a parquet teak floor covering 
the sunken living room, the dining room, the entryway and portions of the 
halls. On a subsequent visit to the house, and when sellers were present, buyers 
noticed a small “ripple” in the wood floor on the step leading up to the dining 
room from the sunken living room. Mr. Hill asked if the ripple could be ter-
mite damage. Mrs. Jones answered that it was water damage. A few years previ-
ously, a broken water heater in the house had in fact caused water damage in 
the area of the dining room and steps which necessitated that some repairs be 
made to the floor. No further discussion on the subject, however, took place 
between the parties at that time or afterwards.

Mr. Hill, through his job as maintenance supervisor at a school district, 
had seen similar “ripples” in wood which had turned out to be termite dam-
age. Mr. Hill was not totally satisfied with Mrs. Jones’s explanation, but he felt 
that the termite inspection report would reveal whether the ripple was due to 
termites or some other cause.

The termite inspection report stated that there was no visible evidence of 
infestation. The report failed to note the existence of physical damage or evi-
dence of previous treatment. The realtor notified the parties that the property 
had passed the termite inspection. Apparently, neither party actually saw the 
report prior to close of escrow.

After moving into the house, buyers found a pamphlet left in one of the 
drawers entitled “Termites, the Silent Saboteurs.” They learned from a neigh-
bor that the house had some termite infestation in the past. Shortly after the 
close of escrow, Mrs. Hill noticed that the wood on the steps leading down to 
the sunken living room was crumbling. She called an exterminator who con-
firmed the existence of termite damage to the floor and steps and to wood 
columns in the house. The estimated cost of repairing the wood floor alone 
was approximately $5,000.

Through discovery after their lawsuit was filed, buyers learned the follow-
ing. When sellers purchased the residence in 1974, they received two termite 
guarantees that had been given to the previous owner by Truly Nolen, as well 
as a diagram showing termite treatment at the residence that had taken place 
in 1963. The guarantees provided for semi-annual inspections and annual ter-
mite booster treatments. The accompanying diagram stated that the existing 
damage had not been repaired. The second guarantee, dated 1965, reinstated 
the earlier contract for inspection and treatment. Mr. Jones admitted that he 
read the guarantees when he received them. Sellers renewed the guarantees 
when they purchased the residence in 1974. They also paid the annual fee each 
year until they sold the home.
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On two occasions during sellers’ ownership of the house but while they 
were at their other residence in Minnesota, a neighbor noticed “streamers” evi-
dencing live termites in the wood tile floor near the entryway. On both occa-
sions, Truly Nolen gave a booster treatment for termites. On the second inci-
dent, Truly Nolen drilled through one of the wood tiles to treat for termites. 
The neighbor showed Mr. Jones the area where the damage and treatment had 
occurred. Sellers had also seen termites on the back fence and had replaced 
and treated portions of the fence.

Sellers did not mention any of this information to buyers prior to close 
of escrow. They did not mention the past termite infestation and treatment 
to the realtor or to the termite inspector. There was evidence of holes on the 
patio that had been drilled years previously to treat for termites. The inspec-
tor returned to the residence to determine why he had not found evidence of 
prior treatment and termite damage. He indicated that he had not seen the 
holes in the patio because of boxes stacked there. It is unclear whether the 
boxes had been placed there by buyers or sellers. He had not found the dam-
age inside the house because a large plant, which buyers had purchased from 
sellers, covered the area. After investigating the second time, the inspector 
found the damage and evidence of past treatment. He acknowledged that this 
information should have appeared in the report. He complained, however, 
that he should have been told of any history of termite infestation and treat-
ment before he performed his inspection and that it was customary for the 
inspector to be given such information.

Other evidence presented to the trial court was that during their numer-
ous visits to the residence before close of escrow, buyers had unrestricted 
access to view and inspect the entire house. Both Mr. and Mrs. Hill had seen 
termite damage and were therefore familiar with what it might look like. Mr. 
Hill had seen termite damage on the fence at this property. Mrs. Hill had 
noticed the holes on the patio but claimed not to realize at the time what they 
were for. Buyers asked no questions about termites except when they asked if 
the “ripple” on the stairs was termite damage. Mrs. Hill admitted she was not 
“trying” to find problems with the house because she really wanted it.

II. Contract Integration Clause

We first turn to the trial court’s ruling that the agreement of the parties 
did not give buyers the right to rely on the statement made by Mrs. Jones that 
the “ripple” in the floor was water damage. We find this ruling to be in error. 
The contract provision upon which the trial court based its ruling reads as 
follows:

That the Purchaser has investigated the said premises, and the Broker and the Seller 
are hereby released from all responsibility regarding the valuation thereof, and nei-
ther Purchaser, Seller, nor Broker shall be bound by any understanding, agreement, 
promise, representation or stipulation expressed or implied, not specified herein.

In Lufty v. R. D. Roper & Sons Motor Co., 57 Ariz. 495, 506, 115 P.2d 161, 166 
(1941), the Arizona Supreme Court considered a similar clause in an agree-
ment and concluded that “any provision in a contract making it possible for 
a party thereto to free himself from the consequences of his own fraud in 
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procuring its execution is invalid and necessarily constitutes no defense.” The 
court went on to hold that “parol evidence is always admissible to show fraud, 
and this is true, even though it has the effect of varying the terms of a writing 
between the parties.” 57 Ariz. at 506-507, 115 P.2d at 166; Barnes v. Lopez, 25 
Ariz. App. 477, 480, 544 P.2d 694, 697 (1976). In this case, the claimed mis-
representation occurred after the parties executed the contract.1 Assuming, 
for the purposes of this decision, that the integration clause would extend to 
statements made subsequent to the execution of the contract, the clause could 
not shield sellers from liability should buyers be able to prove fraud.

III. Duty to Disclose

The principal legal question presented in this appeal is whether a seller 
has a duty to disclose to the buyer the existence of termite damage in a residen-
tial dwelling known to the seller, but not to the buyer, which materially affects 
the value of the property. For the reasons stated herein, we hold that such a 
duty exists.

This is not the place to trace the history of the doctrine of caveat emptor. 
Suffice it to say that its vitality has waned during the latter half of the 20th 
century. E.g., Richards v. Powercraft Homes, Inc., 139 Ariz. 242, 678 P.2d 427 
(1984) (implied warranty of workmanship and habitability extends to subse-
quent buyers of homes); see generally Quashnock v. Frost, 299 Pa. Super. 9, 
445 A.2d 121 (1982); Ollerman v. O’Rourke Co., 94 Wis. 2d 17, 288 N.W.2d 95 
(1980). The modern view is that a vendor has an affirmative duty to disclose 
material facts where:

1. Disclosure is necessary to prevent a previous assertion from being a misrepre-
sentation or from being fraudulent or material;

2. Disclosure would correct a mistake of the other party as to a basic assumption 
on which that party is making the contract and if nondisclosure amounts to a failure 
to act in good faith and in accordance with reasonable standards of fair dealing;

3. Disclosure would correct a mistake of the other party as to the contents or 
effect of a writing, evidencing or embodying an agreement in whole or in part;

4. The other person is entitled to know the fact because of a relationship of trust 
and confidence between them.

Restatement (Second) of Contracts §161 (1981) (Restatement); see Restate-
ment (Second) of Torts §551 (1977).

Arizona courts have long recognized that under certain circumstances 
there may be a “duty to speak.” Van Buren v. Pima Community College Dist. 
Bd., 113 Ariz. 85, 87, 546 P.2d 821, 823 (1976); Batty v. Arizona State Dental 
Bd., 57 Ariz. 239, 254, 112 P.2d 870, 877 (1941). As the supreme court noted 
in the context of a confidential relationship, “[s]uppression of a material fact 
which a party is bound in good faith to disclose is equivalent to a false repre-
sentation.” Leigh v. Loyd, 74 Ariz. 84, 87, 244 P.2d 356, 358 (1952); National 
Housing Indus. Inc. v. E. L. Jones Dev. Co., 118 Ariz. 374, 379, 576 P.2d 1374, 
1379 (1978).

1. Buyers’ fraud theory is apparently based on the premise that they were not bound under the 
contract until a satisfactory termite inspection report was submitted.
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Thus, the important question we must answer is whether under the facts of 
this case, buyers should have been permitted to present to the jury their claim 
that sellers were under a duty to disclose their (sellers’) knowledge of termite 
infestation in the residence. This broader question involves two inquiries. First, 
must a seller of residential property advise the buyer of material facts within 
his knowledge pertaining to the value of the property? Second, may termite 
damage and the existence of past infestation constitute such material facts?

The doctrine imposing a duty to disclose is akin to the well-established 
contractual rules pertaining to relief from contracts based upon mistake. 
Although the law of contracts supports the finality of transactions, over the 
years courts have recognized that under certain limited circumstances it is 
unjust to strictly enforce the policy favoring finality. Thus, for example, even a 
unilateral mistake of one party to a transaction may justify rescission. Restate-
ment §153.

There is also a judicial policy promoting honesty and fair dealing in busi-
ness relationships. This policy is expressed in the law of fraudulent and negli-
gent misrepresentations. Where a misrepresentation is fraudulent or where a 
negligent misrepresentation is one of material fact, the policy of finality rightly 
gives way to the policy of promoting honest dealings between the parties. See 
Restatement §164(1).

Under certain circumstances nondisclosure of a fact known to one party 
may be equivalent to the assertion that the fact does not exist. For example 
“[w]hen one conveys a false impression by the disclosure of some facts and 
the concealment of others, such concealment is in effect a false representation 
that what is disclosed is the whole truth.” State v. Coddington, 135 Ariz. 480, 
481, 662 P.2d 155, 156 (App. 1983). Thus, nondisclosure may be equated with 
and given the same legal effect as fraud and misrepresentation. One category 
of cases where this has been done involves the area of nondisclosure of mate-
rial facts affecting the value of property, known to the seller but not reasonably 
capable of being known to the buyer.

Courts have formulated this “duty to disclose” in slightly different ways. 
For example, the Florida Supreme Court recently declared that “where the 
seller of a home knows of facts materially affecting the value of the property 
which are not readily observable and are not known to the buyer, the seller is 
under a duty to disclose them to the buyer.” Johnson v. Davis, 480 So. 2d 625, 
629 (Fla. 1985) (defective roof in three-year old home). In California, the rule 
has been stated this way:

[W]here the seller knows of facts materially affecting the value or desirability 
of the property which are known or accessible only to him and also knows that such 
facts are not known to, or within the reach of the diligent attention and observation 
of the buyer, the seller is under a duty to disclose them to the buyer.

Lingsch v. Savage, 213 Cal. App. 2d 729, 735, 29 Cal. Rptr. 201, 204 (1963); 
contra Ray v. Montgomery, 399 So. 2d 230 (Ala. 1980); see generally W. Prosser 
& W. Keeton, The Law of Torts §106 (5th ed. 1984).2 We find that the Florida 

2. There are variations on this same theme. For example, Pennsylvania has limited the obligation 
of disclosure to cases of dangerous defects. Glanski v. Ervine, 269 Pa. Super. 182, 191, 409 A.2d 425, 430 
(1979).
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formulation of the disclosure rule properly balances the legitimate interests of 
the parties in a transaction for the sale of a private residence and accordingly 
adopt it for such cases.

As can be seen, the rule requiring disclosure is invoked in the case of 
material facts.3 Thus, we are led to the second inquiry—whether the existence 
of termite damage in a residential dwelling is the type of material fact which 
gives rise to the duty to disclose. The existence of termite damage and past ter-
mite infestation has been considered by other courts to be sufficiently material 
to warrant disclosure. See generally Annotation, 22 A.L.R.3d 972 (1968).

In Lynn v. Taylor, 7 Kan. App. 2d 369, 642 P.2d 131 (1982), the purchaser 
of a termite-damaged residence brought suit against the seller and realtor 
for fraud and against the termite inspector for negligence. An initial termite 
report found evidence of prior termite infestation and recommended treat-
ment. A second report indicated that the house was termite free. The first 
report was not given to the buyer. The seller contended that because treatment 
would not have repaired the existing damage, the first report was not mate-
rial. The buyer testified that he would not have purchased the house had he 
known of the first report. Under these circumstances, the court concluded 
that the facts contained in the first report were material. See Hunt v. Walker, 
483 S.W.2d 732 (Tenn. App. 1971) (severe damage to the residence by past ter-
mite infestation); Mercer v. Woodard, 166 Ga. App. 119, 123, 303 S.E.2d 475, 
481-482 (1983) (duty of disclosure extends to fact of past termite damage).

Although sellers have attempted to draw a distinction between live ter-
mites4 and past infestation, the concept of materiality is an elastic one which 
is not limited by the termites’ health. “A matter is material if it is one to which 
a reasonable person would attach importance in determining his choice of 
action in the transaction in question.” Lynn v. Taylor, 7 Kan. App. 2d at 371, 
642 P.2d at 134-135. For example, termite damage substantially affecting the 
structural soundness of the residence may be material even if there is no evi-
dence of present infestation. Unless reasonable minds could not differ, mate-
riality is a factual matter which must be determined by the trier of fact. The 
termite damage in this case may or may not be material. Accordingly, we con-
clude that buyers should be allowed to present their case to a jury.

Sellers argue that even assuming the existence of a duty to disclose, sum-
mary judgment was proper because the record shows that their “silence . . . did 
not induce or influence” the buyers. This is so, sellers contend, because Mr. 
Hill stated in his deposition that he intended to rely on the termite inspection 
report. But this argument begs the question. If sellers were fully aware of the 
extent of termite damage and if such information had been disclosed to buy-
ers, a jury could accept Mr. Hill’s testimony that had he known of the termite 
damage he would not have purchased the house.

3. Arizona has recognized that a duty to disclose may arise where the buyer makes an inquiry of the 
seller, regardless of whether or not the fact is material. Universal Inv. Co. v. Sahara Motor Inn, Inc., 127 
Ariz. 213, 215, 619 P.2d 485, 487 (1980). The inquiry by buyers whether the ripple was termite damage 
imposed a duty upon sellers to disclose what information they knew concerning the existence of termite 
infestation in the residence.

4. Sellers acknowledge that a duty of disclosure would exist if live termites were present. Obde v. 
Schlemeyer, 56 Wash. 2d 449, 353 P.2d 672 (1960).
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Sellers further contend that buyers were put on notice of the possible exis-
tence of termite infestation and were therefore “chargeable with the  knowledge 
which [an] inquiry, if made, would have revealed.” Godfrey v. Navratil, 3 Ariz. 
App. 47, 51, 411 P.2d 470 (1966) (quoting Luke v. Smith, 13 Ariz. 155, 162, 108 
P. 494, 496 (1910)). It is also true that “a party may . . . reasonably expect the 
other to take normal steps to inform himself and to draw his own conclusions.” 
Restatement §161, comment d. Under the facts of this case, the question of 
buyers’ knowledge of the termite problem (or their diligence in attempting to 
inform themselves about the termite problem) should be left to the jury.5

By virtue of our holding, sellers’ cross-appeal is moot. Reversed and 
remanded.

Contreras, P.J., and Yale McFate, J. (Retired), concur.

Notes and Questions

1. Historical perspective: Laidlaw v. Organ. The classical view was that a party 
to a business transaction could not avoid the transaction because of nondis-
closure of material information by the other party. Reflecting the ethic of 
individualism, courts required a party to protect his own interests by request-
ing information from the other party or by making an adequate investigation 
before entering into a transaction. Perhaps the leading example of the nine-
teenth century approach is Laidlaw v. Organ, 15 U.S. (2 Wheat) 178 (1817). In 
Laidlaw the plaintiff buyer alleged a wrongful refusal by the defendant seller 
to deliver a quantity of tobacco pursuant to a contract of purchase. The defen-
dant claimed it was privileged to avoid the contract on the ground of fraud by 
the buyer. The contract was made in New Orleans, at a time when news of the 
Treaty of Ghent, ending the war with Britain, had not yet reached that city. 
The buyer’s agent was aware of the ending of the war; the seller’s agent was 
not. And when the seller’s agent asked if there was any news “calculated to 
enhance the price or value” of the tobacco, the buyer’s agent remained silent, 
despite the fact that the ending of the war could increase the market value 
of the tobacco by as much as 50 percent. The judge at trial refused to allow a 
defense of fraud into the case and directed a verdict for the buyer. On appeal, 
the Supreme Court reversed and sent the case back for retrial on the issue of 
whether the buyer had committed actual fraud. The Court, however, agreed 
with the buyer’s argument that liability could not be based on the buyer’s fail-
ure to disclose any special knowledge it may have had about the end of the 
war.

Even if the vendor had been entitled to the disclosure, he waived it by not insisting 
on an answer to his question; and the silence of the vendee might as well have been 
interpreted into an affirmative as a negative answer. But, on principle, he was not 
bound to disclose. . . . There was, in the present case, no circumvention or manoeu-
vre practiced by the vendee, unless rising earlier in the morning, and obtaining by 

5. Sellers also contend that they had no knowledge of any existing termite damage in the house. 
An extended discussion of the facts on this point is unnecessary. Simply stated, the facts are in conflict 
on this issue.
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superior diligence and alertness that intelligence by which the price of commodities 
was regulated, be such. . . . [I]t would be difficult to circumscribe the contrary doc-
trine within proper limits, where the means of intelligence are equally accessible to 
both parties.

Id. at 193-195. For background on the case and its place in early nineteenth 
century contract law see M.H. Hoeflich, Laidlaw v. Organ (15 U.S. 84), Gulian 
C. Verplanck, and the Shaping of Early Nineteenth Century Contract Law: A 
Tale of a Case and a Commentary, 1991 U. Ill. L. Rev. 55. Are there any mate-
rial differences—other than the obvious one of time—that distinguish Hill 
from Laidlaw?

2. Modern approach to nondisclosure. The facts in the Hill case raise the pos-
sibilities of actual fraud (as in the Syester case), fraud through concealment by 
taking steps to prevent another party from learning a fact (Restatement (Sec-
ond) §160), and nondisclosure. The modern view is that in some situations a 
failure to disclose a material fact may justify rescission of a contract. Restate-
ment (Second) §161. While Restatement §161(a), (c), and (d) provide for 
rescission because of nondisclosure only in limited situations, §161(b) states a 
broader basis for relief: when the nondisclosure amounts to a failure to act in 
accordance with standards of good faith and fair dealing. When should this 
provision be applied? Professor Page Keeton suggested several factors that a 
court should consider in deciding when fairness requires disclosure of mate-
rial information:

(1) The difference in the degree of intelligence of the parties to the transac-
tion. This is simply because the community sense of justice demands it;

(2) The relation that the parties bear to each other;
(3) The manner in which the information is acquired. Information which af-

fects the value of the subject matter of a contract may have been acquired by chance, 
by effort, or by an illegal act. It makes a difference on the ethical quality of non-
disclosure;

(4) The nature of the fact not disclosed. In contracts of sale of real property, if 
the vendor conceals an intrinsic defect not discoverable by reasonable care, there is 
a much greater likelihood of the existence of a duty to disclose the non-discoverable 
and intrinsic defect than there would be to disclose something extrinsic likely to af-
fect market value;

(5) The general class to which the person who is concealing the information 
belongs. It is much more likely that a seller will be required to disclose information 
than a purchaser;

(6) The nature of the contract itself. In releases, and contracts of insurance, 
practically all material facts must be disclosed;

(7) The importance of the fact not disclosed;
(8) Any conduct of the person not disclosing something to prevent discovery. 

The active concealment of any material fact—anything that might prevent the pur-
chaser from buying at the price agreed on is, and should be, as a matter of law 
fraudulent.

W. Page Keeton et al., Prosser and Keeton on the Law of Torts §106, at 739 (5th 
ed. 1984), summarizing factors set forth in W. Page Keeton, Fraud—Conceal-
ment and Non-disclosure, 15 Tex. L. Rev. 1 (1936). Compare Saxon Mortgage, 
Inc. v. Mortgage Plus, Inc., 130 F. Supp. 2d 1236 (D. Kan. 2001) (mortgage 
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 originator breached duty to disclose by failing to inform purchaser of mort-
gages that the loans had erroneous appraisals, forged papers, and early de-
faults), and Carpenter v. Carpenter, 449 S.E.2d 502 (Va. Ct. App. 1994) (parties 
to prenuptial agreement have duty to make full and frank disclosure of facts 
involving affected property rights), with AKA Distributing Co. v. Whirlpool 
Corp., 137 F.3d 1083 (8th Cir. 1997) (manufacturer had no duty to disclose to 
“arms length” distributors that it planned to seek private label contract to sell 
line of vacuum cleaners that distributors helped design), and Mallen v. Mallen, 
622 S.E.2d 812 (Ga. 2005) (while acknowledging that majority of jurisdictions 
recognize special relationship between engaged parties, court rejects that view 
and holds that husband did not have duty to make full disclosure of his finan-
cial circumstances; wife should have verified husband’s statements).

3. Economic analysis of nondisclosure. An article by Professor Anthony 
Kronman presents an economic analysis of the duty of disclosure. Professor 
Kronman argues that courts should draw a distinction between information 
that has been casually acquired and information obtained through a deliber-
ate and costly investigation. Disclosure of deliberately acquired information 
should not be required, he contends, because it is socially desirable to give 
parties an incentive to acquire information. Nondisclosure protects a party’s 
investment in the acquisition of such information. (Kronman points out that 
a rule permitting nondisclosure amounts to a legal recognition of a property 
right in the information.) Casually acquired information, on the other hand, 
does not reflect an investment of resources. Kronman argues that disclosure 
of such information should be required when the holder knows that the other 
party is without such information, because disclosure is the least costly method 
of reducing mistaken contracts. Anthony T. Kronman, Mistake, Disclosure, 
Information and the Law of Contracts, 7 J. Legal Stud. 1, 16-18 (1978). Com-
pare Robert L. Birmingham, The Duty to Disclose and the Prisoner’s Dilemma: 
Laidlaw v. Organ, 29 Wm. & Mary L. Rev. 249 (1988) (criticism of Kronman’s 
economic analysis of the duty of disclosure). Would Professor Keeton’s analysis 
justify imposing a duty of disclosure in the Hill case? What about Professor 
Kronman’s approach? Which approach do you find more persuasive? Why?

4. Real estate disclosure statutes and common law actions. The Hill case appar-
ently did not involve an increasingly common requirement in transfers of 
existing residential real estate: the mandatory seller’s disclosure form. A 
clear majority of states have adopted statutory law that supplements or per-
haps displaces common law requirements for disclosure. See Stephanie Stern, 
Temporal Dynamics of Disclosure: The Example of Residential Real Estate 
Conveyancing, 2005 Utah L. Rev. 57, 60-64. Where no statute is applicable, 
whether the seller of real estate had a duty to disclose will be a question of 
fact, dependent on factors like those listed in Note 3, above. See, e.g., Richards 
v. ABN AMRO Mortgage Group, Inc., 261 S.W.3d 603 (Mo. Ct. App. 2008) 
(buyer correctly asserted that clause disclaiming warranties does not negate 
pre-contractual duty to speak, but undisputed facts demonstrated that buyer 
could have learned of prior sale of 30-foot strip of property through ordinary 
diligence).

5. Innocent or negligent nondisclosure. In Hill the sellers knew that the prop-
erty had been infested with termites, so their concealment of that fact can 
be characterized as intentional. Should rescission be available for negligent 
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or even innocent nondisclosure? Several courts have indicated that a party 
who seeks rescission because of nondisclosure must show actual knowledge by 
the other party of the undisclosed fact. See San Diego Hospice v. County of 
San Diego, 37 Cal. Rptr. 2d 501 (Ct. App. 1995) (seller of land could not have 
committed fraudulent nondisclosure regarding underground tank when seller 
had no actual knowledge of the tank’s existence); Weintraub v. Krobatsch, 
317 A.2d 68 (N.J. 1974) (seller failed to disclose severe cockroach infestation; 
case remanded for trial on several issues, including whether seller deliber-
ately failed to make disclosure because of fear of losing the sale). But see Los 
Angeles Unified Sch. Dist. v. Great Amer. Ins. Co., 234 P.3d 490 (Cal. 2010) 
(contractor need not prove affirmative fraudulent intent to recover additional 
compensation for school district’s failure to disclose material facts about con-
dition of job site). Under Restatement (Second) §161, may either a negligent 
or innocent nondisclosure be the basis for rescission? Do you agree with this 
approach? Why?

6. Tort liability for nondisclosure. Hill involves a claim for rescission rather 
than damages in tort. Could the plaintiffs have recovered in a tort action for 
damages? The Restatement (Second) of Torts §551 provides that nondisclo-
sure will give rise to liability if the party is “under a duty to the other to exer-
cise reasonable care to disclose the matter in question” and then indicates that 
the duty arises in a number of situations including when there is a fiduciary or 
similar relationship, when partial or earlier disclosures would be misleading, 
and when the other party would reasonably expect disclosure of facts that are 
basic to the transaction. See, e.g., Bearden v. Honeywell Int’l Inc., 720 F. Supp. 
2d 932 (M.D. Tenn. 2010) (under Tennessee law, seller of goods to consum-
ers has duty to disclose dangerous conditions and material facts unknown to 
buyer and not reasonably discoverable, citing §551). See also Pearson v. Sim-
monds Precision Products, Inc., 624 A.2d 1134 (Vt. 1993) (employer liable in 
tort for negligent failure to disclose that there was a “good chance” that newly 
recruited employee’s position might be terminated). But cf. Underwood v. Ris-
man, 605 N.E.2d 832 (Mass. 1993) (landlord could not be liable in tort for fail-
ure to disclose presence of lead-based paint that landlord did not know about; 
duty of disclosure necessarily implies that fact is known to person expected to 
disclose it). Is tort liability for nondisclosure more difficult to establish than a 
right to rescind? Why?

7. Effect of disclaimer or merger clause. The court in Hill ruled that the contract 
integration clause did not bar the purchasers’ action to rescind the contract 
on the basis of fraud because “any provision in a contract making it possible 
for a party thereto to free himself from the consequences of his own fraud 
in procuring its execution is invalid and necessarily constitutes no defense.” 
The maxim that “fraud vitiates every transaction” has long been part of the 
common law, e.g., Sabo v. Delman, 143 N.E.2d 906 (N.Y. 1957) (clause in pat-
ent assignment agreement disclaiming all verbal representations was ineffec-
tive to bar claim to rescind contract due to fraud). However, in the landmark 
case of Danann Realty Corp. v. Harris, 157 N.E.2d 597 (N.Y. 1959), decided 
just two years after Sabo, the New York Court of Appeals held that when a 
contract contains a “specific” disclaimer of representations (as opposed to a 
“general and vague merger clause”), a tort action for fraud will not lie because 
the clause shows a lack of justified reliance on any oral representations. In 
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that case a buyer of a leasehold interest in a building brought suit against the 
seller for damages, alleging that the seller made oral misrepresentations about 
the expenses and profits of the building, but the contract contained a clause 
stating that the seller made no representations about expenses or profits. In 
a vigorous dissent, Judge Fuld argued that the clause in question was not a 
“specific” disclaimer at all, but a typical general renunciation of any responsi-
bility for oral statements, and that the majority had effectively allowed a party 
to engage in fraud so long as the contract was carefully drafted. Subsequent 
courts have continued to apply the Danann Realty distinction based on whether 
a disclaimer is general or specific in nature. Compare Greenfield v. Shapiro, 
106 F. Supp. 2d 535 (S.D.N.Y. 2000) (well-settled New York law that a general 
merger clause will not bar a claim of fraud in action to rescind contract), with 
Korff v. Hilton Resorts Corp., 797 F. Supp. 2d 875 (N.D. Ohio 2011) (applying 
New York law, specific merger clause disclaiming any reliance by purchaser on 
selling agent’s representations will bar parol evidence of fraud in the induce-
ment in sale of timeshare plan; Ohio law would have permitted admission of 
evidence). Do you agree that a “specific” disclaimer should bar a tort action for 
damages for fraud but not an action to rescind? Why?

Suppose the misrepresentation was made innocently or negligently, rather 
than knowingly or intentionally. Should a disclaimer be effective in such a 
case? Compare Wilkinson v. Carpenter, 554 P.2d 512 (Or. 1976) (disclaimer 
would be effective when alleged misrepresentation was innocent and not inten-
tional), with Bank of Montreal v. Signet Bank, 193 F.3d 818 (4th Cir. 1999) 
(disclaiming language in contract would not bar claim of intentional, reckless, 
or even innocent misrepresentation; false representation of material fact is 
always ground for rescission or action for damages).

8. Effect of fiduciary relationship. In Hill v. Jones we saw that under some 
circumstances a party to a business transaction has a duty to disclose mate-
rial facts to the other party. More specifically, this duty may arise “because of 
a relationship of trust and confidence.” Restatement (Second) §161(d). Such 
an association is often called a “fiduciary” relationship and a greater duty is 
imposed between two contracting parties. See E. Allan Farnsworth, Contracts 
§4.27, at 297-298 (4th ed. 2004). When a fiduciary relationship exists, not only 
does this duty of disclosure apply, but the law also imposes additional obliga-
tions on the fiduciary: The terms of the transaction must be fair and must be 
fully explained to the other party. Restatement (Second) §173. Moreover, the 
fiduciary has the burden of proving compliance with her legal obligations by 
clear and convincing evidence. See Miller v. Sears, 636 P.2d 1183 (Alaska 1981) 
(contract for sale of property subject to rescission by client because attorney 
failed to establish that he had fully disclosed all material terms to client; attor-
ney has burden of proving compliance with fiduciary duties by clear and con-
vincing evidence). What is the justification for these stringent requirements?

Historically, certain relationships—lawyer and client, trustee and benefi-
ciary—have been treated as fiduciary in character. E.g., Littman v. Magee, 860 
N.Y.S.2d 24 (App. Div. 2008) (managing shareholders of closely held real estate 
investment corporation had fiduciary duty to minority shareholder, potentially 
permitting his avoidance of general release). In addition, a fiduciary relation-
ship can exist when one party reposes trust and confidence in another party 
who, in turn, accepts and fosters the relationship. See, e.g., Lynch v. Cruttenden 
& Co., 22 Cal. Rptr. 2d 636 (Ct. App. 1993) (fiduciary relationship sufficiently 
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pled based on allegations that broker induced confidence of plaintiffs through 
close friendship and representation that he was an expert in investments); 
Liebergesell v. Evans, 613 P.2d 1170 (Wash. 1980) (en banc) (financially inex-
perienced school teacher proved fiduciary relationship with acquaintances to 
whom loan was made based on confidential relationship, even though not fit-
ting within a classic category of fiduciary relations). Mere friendship standing 
alone, however, is not sufficient to establish a fiduciary relationship. See Arko 
v. Cirou, 700 S.E.2d 604 (Ga. Ct. App. 2010) (lender’s close personal relation-
ship with borrowers not enough to establish confidential relationship); see 
also AmerUS Life Ins. Co. v. Smith, 5 So. 3d 1200 (Ala. 2008) (insured, who 
was minister at insurance agent’s church, did not have special relationship 
with agent imposing fiduciary duty on the latter, even though minister would 
have fiduciary duty to congregant; dissent argues that duties of faith and trust 
should run both ways).

9. Attorney discipline for breach of fiduciary duty. If a lawyer violates fiduciary 
duties to a client, the lawyer may be subject to professional discipline as well 
as liability in either contract or tort. See, e.g., In re James, 452 A.2d 163 (D.C. 
1982). In James a lawyer purchased a building from his clients. The agree-
ment of purchase provided that on resale by the lawyer, the proceeds would be 
divided equally between the lawyer and the clients. The agreement, however, 
did not require the lawyer to sell the property; it also failed to state whether 
the clients were entitled to any of the rental from the building during the 
lawyer’s ownership. While the lawyer discussed the agreement with his clients 
for “about an hour,” he was found guilty of professional misconduct by failing 
to make a full disclosure to his clients of the risks and disadvantages of the 
transaction. See also Beery v. State Bar of California, 739 P.2d 1289 (Cal. 1987) 
(lawyer disciplined for advising client to invest in financially troubled business 
in which lawyer held an interest and without advising client to seek indepen-
dent counsel); In the Matter of Humen, 586 A.2d 237 (N.J. 1991) (lawyer dis-
ciplined for advising client to borrow money unnecessarily to purchase home 
and then providing mortgage without disclosing to client that attorney was the 
mortgagee; court has repeatedly warned lawyers about dangers of engaging in 
business with clients). The following Comment discusses ethical obligations of 
lawyers in more detail.

Comment: Lawyers’ Professional Ethics

In each state, the admission of lawyers to the practice of law and the 
responsibility for their discipline once admitted rest with the highest court 
of that state. While the rules and procedures vary in different jurisdictions, 
typically the highest state court (or some board created by the court and 
acting pursuant to its authority) has promulgated a set of rules of profes-
sional conduct. These rules are usually based on Model Rules of Profes-
sional Conduct, originally adopted by the American Bar Association in 1983 
and revised in 2002.1 The American Bar Association, a private association 

1. Some states still adhere to the Code of Professional Responsibility, the predecessor to the Model 
Rules of Professional Conduct.


